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PREPARATIONS FOR THE 1999 MINISTERIAL CONFERENCE

ent on lmp lernentation of Article VI of GATT 1994
Propogal under Paragraph 9(a)(i) of the Gepeva Ministui;i.Decluaﬂon

Communication from Malaysia on behalf t.)f ASEAN Members

The following communication, dated 7 June 1999, lms been received from the Penmanent
Mission of Maleysia.

]

Background

1. - The Agreement on the Implementation of Article VI of the GATT 1994 as nepotiated during
the Uruguay Round has been in cffect for four years. However, the Anti-Dumping Agreement
continues to contain weeknesses that, unless rectified, provide opportumities for abuse.

2, Among the weaknesses of the Agreement is the question of determination of dumping as
stipulated in Article 2:4 of the Anti-Dumping Agreement. Article 2:4 of the Agreement requires that
the comparison between export prices and the normat value should be fair, The provision requires
that the dumping margins be established on a weighted-zverige basis or a transaction basis. It does
however provide for exceptions whereby compurisons are pemitted between individual export prices
and weighted-average normal prices, Past experience clearly shows that the exceptions have virtzally
becomse the rule with the practice resulting in artificially high dutnpiug waegins, whivh would lead o
abuse of the Agreement. '

3. Another important wealknicss of the Agreement is the Stondard of Review contnined in
. Article 17 of the Anti-Dumping Agreement. Article 17 appears to unduly circumseribe the role of the
WTO disputa panels to a mere determination of “whether the authorities' establishment of the facts
was proper and whether their evaluation of thoge fact was unbisced and objective." This is in
complete contrast to the powers extended to panels under Article 11 of the Dispute Settlement
Understanding (DSU). The Anti-Dumping Agreement i an integral part of the WTO and there is,
therefore, no logical reason why a different and more restrictive stendard of review must pertzin to
adjudication of WTO disputes in the anti-dumping area. The scope for protectionist discretion is
clearly obvious. :

4 There have been cases where export products of interest to developing countries have been
subjected to repoated anti-dumping investigations in respect of the same products. These repeated
investigations have the impact of harassing trade and worse have tended to be abused for protectlonist
purposes, : at '
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5. Article 5:8 of the Anti-Dumping Agreoment does not stipulate the time-frame within which a
determination has 1o be made on whether the volume of dumped imports are nnghgibls ar otherwise
as provided for under the thresholds stipulated in Article 5:8. This has resulted in arbltrary and
unilateral decisions as to what is the appropriate time-frame to be used.

Praposal

&, Anicle 2:4 of the Anti-Dumping Agreement should bo reconsidered so a3 to avoid the
[requent usage of the exceptions rocognized therem.

A Article 17 should be reconsidered so ay 1o ensurc that the same standards of review are
spplied as in disputes relating to other WTO Agreements, under the Dispute Setilement
Understanding.

- 8, There is a need to reconmder Article 513 of the Anti-Dumping Agrecmeut to [imit the m.ope
{or repeated anti-dumping investigations on the saine product.

g, Article 5:8 ol the Anti-Dumping Agreement needs to be clarilisd with :egnrd g the

ume-frame fo be used in determmmg a8 to whetler the volume of dumped imports are negligible

under the threshokls stipulated in the Arficle,



